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Optimization of the Antitrust Regime for
Refusal to Deal in the Digital Age

—Exploring Approaches for Regulating Platform Blocking Under the
Existing Antitrust Paradigm

LAN Lei

Abstract: The traditional refusal-to-deal rules, typified by the US Aspen case and the EU
Bronner case, adopt extremely stringent illegality standards, based on the basic assumption
that enterprises enjoy a high degree of commercial autonomy, taking refusal-to-deal
between competitors as a typical pattern of practice, and taking that the obligation to deal
will affect incentives for investment, administrability, and the probability of collusion as

the basic considerations. However, in the highly networked market environment, new types
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of refusal to deal, such as platform blocking, occur frequently, and they have significantly
different characteristics from the aforementioned typical pattern of practice, making it
difficult for the traditional rules to meet regulatory needs of the digital economy.
Academics and practitioners have put forward a variety of proposals, such as the essential
facilities doctrine, the theory of gatekeepers or new public utilities, and natural monopoly
regulation. These proposals have insurmountable shortcomings. A more feasible path is to
explore the development of a typology of refusal-to-deal rules under the existing antitrust
paradigm. Refusal to deal can be divided into two categories: “primary refusal to deal” and
“secondary refusal to deal”. The former involves the refusal of a dominant firm to share a
key input with its competitors in its primary product market, and the antitrust law should
intervene cautiously. The latter involves the refusal of a dominant firm to share a key input
with its competitors in a secondary market, and is subject to the less stringent standard of
significant foreclosure effects or competition distorting effects. Secondary refusals are
similar in form and effect to conditional refusals such as tying and exclusive dealing, and in
order to prevent the two-way escapes between the secondary refusal and the secondary
refusal regimes, the boundaries between refusal regime and neighboring regimes should be
clarified, and appropriate legal frameworks should be selected according to the specific
types of behavior.

Keywords: Refusal to Deal; Antitrust Law; Platform Blocking; Primary Refusal to Deal;
Secondary Refusal to Deal
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